
I hear this question constantly in my office, usually from someone sitting across the table, hand on a folder of old
paperwork: “I have a will. My house goes to my kids. That protects it, right?”

Sometimes the answer is yes, for their goals. More often, it is "not really" or "only partially." A will is an important
tool, but it does not do nearly as much as people assume when it comes to protecting a home from probate
delays, family conflict, creditors, or long term care costs.

If your house is your largest asset, it deserves more than assumptions and guesswork. Let me walk you through
how it actually works in practice, what a will covers, where it falls short, and when you may need something more
comprehensive.

What a Will Really Does for Your House
A will is a set of legal instructions that tells a court who should receive your assets when you die and who should
be in charge of that process. For your house, that typically means stating that your real estate goes to your
spouse, your children, or some combination.

Here is the key point that surprises people: a will does not avoid probate. It directs probate.

If a home is owned solely in your name when you die, your executor cannot simply sign a deed to your kids
because the will says so. The will must be filed with the court, the estate opened, creditors notified, possible
disputes resolved, and only then is the deed signed out of the estate to the heirs. That is the probate process.

In a simple, uncontested estate, probate may take several months and cost a few thousand dollars in court costs,
appraisals, and attorney fees. In a complicated or contested estate, it can drag on for a year or more and cost far
more.

A will is still necessary in most plans, but if your goal is to protect your house from delays, court supervision, or
public records, a will by itself will not achieve that.

Probate, Privacy, and Control: Why Many People Look Beyond a Will
When someone dies with a home in their individual name, the deed cannot be changed without legal authority.
That authority comes from the probate court. Probate is a public court process. That means:

Your will usually becomes a public record. Anyone can often look it up and see who inherited the house.

Your children may have to wait for court approval to sell or refinance the house.



Heirs can disagree about whether to sell or keep the home, and the judge may need to resolve the dispute.

The house may sit vacant longer than necessary, increasing the risk of damage, vandalism, or insurance problems.

This is where the question “Is it better to leave a house in a will or trust?” starts to matter. The answer depends on
what you care about most: simplicity while you are alive, ease for your heirs, control over what happens after your
death, or protection from long term care and creditor issues.

A will can direct who receives the house. Only certain other tools, like trusts, beneficiary designations, and co-
ownership arrangements, control how it gets there, how quickly, and with how much protection.

Revocable Trusts: The Workhorse of Modern Estate Planning
For many families, a revocable living trust is the most practical way to arrange for a house to pass outside of
probate while keeping control during life.

You create the trust and transfer the house into it with a new deed. While you are alive and well, you are usually
the trustee and beneficiary, which means you continue to live in, mortgage, refinance, and sell the house as before.
For tax purposes, you still own it. You still get your mortgage interest deduction, your capital gains exclusion on a
primary residence, and your property tax exemptions where applicable.

When you die or become incapacitated, your chosen successor trustee steps in and follows the instructions written
into the trust. The trust is a private document and does not go through the probate court. The trustee can quickly
sell or transfer the house according to your instructions.

This is one of the main reasons many attorneys answer "a trust is usually better than a will" when someone asks
whether it is better to leave a house in a will or trust. The trust minimizes court involvement, often shortens the



timeline dramatically, maintains privacy, and can build in protections for beneficiaries who may divorce, be sued, or
have money troubles.

That said, a revocable trust does not shield your house from your own creditors or from long term care costs. For
Medicaid and most creditor purposes, assets in a revocable trust are still considered yours.

Irrevocable Trusts and Protecting the House From Nursing Home Costs
The conversation changes when a client asks, “Can a nursing home take your house if it is in a trust?” or “How do I
avoid the Medicaid 5 year lookback?”

A nursing home itself does not take your house. But if you need Medicaid to help pay for long term care, the state
can often recover costs from your estate after your death, including through a lien against your home. In many
states, the house is not counted while you are living in it, but it becomes fair game later if you receive benefits.

If your house is in your name or in a revocable trust, it is typically still exposed for Medicaid purposes. To truly
move the house out of your financial picture, you generally need an irrevocable trust designed for asset
protection.

In an irrevocable trust, you give up certain rights of direct ownership. You usually cannot simply pull the house
back out or sell it and pocket the money. That loss of control is real, and it is the primary downside of putting your
house in an irrevocable trust. On the flip side, if done properly and early enough, the house may be protected
from Medicaid estate recovery and from your personal creditors.

This leads directly to the Medicaid rules that cause so much anxiety.

Understanding the Medicaid 5 Year Lookback and Trust Rules
When someone asks, “What is the 5 year rule for irrevocable trusts?” or “How to avoid Medicaid 5 year lookback?”,
they are usually responding to something they heard from a neighbor or on the internet: that you must plan 5
years ahead.

The reality:

If you transfer assets for less than fair market value, including by placing a house into an irrevocable trust for your
children’s benefit, Medicaid can look back 5 years from the date you apply for benefits. Transfers during that time
can create a penalty period during which Medicaid will not pay for your care.



Planning more than 5 years in advance can prevent those transfers from triggering penalties when you eventually
apply. Inside that 5 year window, options become more limited and more technical.

There is no legal way to “game” the system with a last-minute transfer that makes assets invisible, despite people
talking about a “Medicaid loophole.” There are legal planning strategies, but they must follow the rules and often
involve trade-offs, like giving up access to certain assets or accepting a calculated penalty period that you privately
pay through.

Some countries also use a “7 year rule for trusts” in their tax systems. In the United Kingdom, for example, gifts
into certain trusts may fall out of the inheritance tax net after 7 years if no further transfers occur. That is a tax
rule, separate from Medicaid and US law, but people sometimes mix the concepts together. If you own property in
more than one country, you need advice in each jurisdiction.

The common thread: if you want to protect your house from long term care costs without lying or hiding assets,
you need to plan early, understand what you are giving up, and work with someone who spends a lot of time in
this area of law.

When a Simple Will Might Be Enough for Your House
Despite all that, there are plenty of situations where a carefully drafted will combined with proper titling is
adequate. I see this most often when:

1. Your total estate is modest and well below any estate tax thresholds.

2. You have one home, and it is titled jointly with a spouse with clear survivorship rights.

3. Your heirs get along, and you are not worried about disputes.



4. You do not need long term care protection beyond what your state’s basic rules provide.

5. You are comfortable with some probate involvement and public record.

A classic example is a married couple in their late 60s with a paid off house worth $350,000 held as joint tenants
with right of survivorship, straightforward beneficiaries, and no intention to do Medicaid planning. For them, a will
that controls what happens after the second death, plus proper beneficiary designations on financial accounts,
might be perfectly reasonable.

The key is that this is a conscious choice, not just inertia. Once health issues, blended families, special needs
children, rental properties, or significant savings enter the picture, a will-only plan starts to look fragile.

Comprehensive Estate Planning: More Than Just “Who Gets the
House”
People often start with a single question about the house, then end up realizing that what they really need is a
broader framework. So what is comprehensive estate planning?

In practice, it is a coordinated set of documents and titling decisions that address four major areas:

Who manages your finances and property if you are alive but unable to act.

Who makes medical decisions if you cannot speak for yourself.

Who receives your assets at your death, in what form, and under what conditions.

How to minimize unnecessary taxes, court involvement, and family conflict.

In most cases, comprehensive planning includes a will, financially focused power of attorney, health care directive,
and some combination of beneficiary designations, joint ownership, and possibly a trust.

That is also where the question “How much does it cost to have an estate planning attorney?” comes up. Fees vary
widely based on geography, complexity, and the attorney’s experience. For a basic plan with a will, powers of
attorney, and health care documents, I often see ranges from a few hundred to around two thousand dollars for
individuals, somewhat more for married couples. When you add revocable or irrevocable trusts, business interests,
or tax-driven structures, total costs can easily run into several thousands.

The important question is not just the price, but the value. How much would it cost your family in stress, time, and
money if you did nothing or used a one size fits all template that does not really match your assets or state law?

Trusts, Taxes, and The 5 by 5 Rule
As estates grow, tax rules come into sharper focus. Every so often, a client asks about the “5 by 5 rule in estate
planning” that they saw online. This usually refers to a clause used in certain irrevocable trusts giving a beneficiary
the right each year to withdraw the greater of 5 percent of the trust’s principal or $5,000.

This withdrawal right is often used so that contributions to the trust qualify for the annual gift tax exclusion while
keeping most of the assets in the trust for long term planning, such as creditor protection or multi generational
transfers. It is not about probate or Medicaid, but about balancing control and tax efficiency in more advanced
trust work.

There is also the recurring question: “How much can you inherit from your parents without paying taxes?” For
federal estate tax, most families are far below the exemption threshold, which is currently in the multi million dollar
range per person, but scheduled to drop in 2026 unless Congress acts. Separate from estate tax, income tax on



inherited assets and state level inheritance or estate taxes can still matter, so this is not a simple, one sentence
answer.

From a planning perspective, the most important point is that an inheritance can be structured to reduce both
estate and income taxes through tools like step up in basis for appreciated property, properly drafted trusts, and
strategic use of lifetime gifts.

Who You Name Matters: Beneficiaries, Bank Accounts, and Common
Mistakes
People tend to focus on the will, but a surprising amount of wealth transfers outside the will through beneficiary
designations and account titling. Anyone who has handled a parent’s estate learns fast which bank accounts avoid
probate.

Accounts with a “payable on death” (POD) or “transfer on death” (TOD) designation, retirement accounts with
named beneficiaries, and life insurance with up to date designations all bypass probate and pay directly to the
named person or trust on proof of death. Joint bank accounts with right of survivorship also typically pass to the
surviving owner.

This leads straight into a question I hear often: “Who should I not name as a beneficiary?” or, said differently,
“What is the most common inheritance mistake?” The single biggest mistake I see is naming the wrong people or
not updating designations after life changes, which leaves assets in the hands of an ex spouse, an irresponsible
adult child, or straight to a minor without safeguards.

Here are some people you should think carefully about before naming directly as beneficiaries:

1. Minors, because a court may need to appoint someone to manage the money.

2. Children with special needs who receive government benefits.

3. Beneficiaries who are in heavy debt, active lawsuits, or unstable marriages.

4. Individuals who are likely to fight, which can fuel family disputes.

5. People you do not actually trust to manage money, even if you love them.

In many of those situations, you are better off naming a trust as the beneficiary and letting a trustee control when
and how funds are used. That same logic applies to the house. Leaving a home outright to three adult children
who barely get along, with no guidance on whether to sell, hold, or buy each other out, is an invitation to conflict.

What Should Not Be Included in a Will
Some clients want to pour every detail of their lives into the will. That instinct is understandable, but certain things
should not be included there.

Very specific, perishable instructions like funeral plans can become problematic if your will is not read until after the
service. Those are usually better handled in a separate memo or conversation.

Assets that already have beneficiary designations or are titled jointly generally do not need to be redistributed in
the will, and listing them can cause confusion if the documents conflict.

You should also avoid trying to micromanage daily life in a way that will be impossible to enforce. Setting up a
trust to pay for a grandchild’s education is reasonable. Dictating their career choice through the will is not.



One more subtle point: business succession terms and buy sell agreements belong in properly structured business
documents. Putting them only in your will can create legal conflicts and delays.

Irrevocable Trusts: When They Actually Make Sense
I am often asked, somewhat suspiciously, “What are the only three reasons you should have an irrevocable trust?”
The internet loves simple rules. Real life is more nuanced, but three broad, legitimate motives do come up
repeatedly.

First, asset protection for future generations, such as shielding inherited assets from your children’s divorces,
lawsuits, or financial mistakes. Second, reducing estate or gift taxes for very large estates, using vehicles like
irrevocable life insurance trusts or spousal lifetime access trusts. Third, long term care and Medicaid planning,
where you are willing to give up some control today in order to protect a home or nest egg from being entirely
depleted by nursing home costs later.

Each of these requires you to accept the downside of putting your house, or other assets, in an irrevocable trust:
loss of direct control, limited flexibility, and the cost and complexity of ongoing administration. If you are not
comfortable with that, a revocable trust or even a well drafted will may still be a better fit, with the understanding
that some risks remain.

Gifting, Kids, and The House: What Really Works
A sensitive topic in many families is how to help adult children financially without causing tax or legal headaches.
The question “What is the best way to gift money to an adult child?” does not have one right answer, but a few
patterns are common.

Modest, direct gifts within the annual gift tax exclusion limit are simple and usually do not require filing gift tax
returns. For larger transfers intended to help with a home purchase or business, structured loans, partial
ownership interests, or gifts into a trust can provide accountability and protection.

When it comes to the house itself, people often ask, “What is the best way to leave your house to your children?”
Gifting the house during life by adding children to the deed is rarely the best solution. That can trigger immediate
gift tax reporting, lose your full step up in basis at death, expose the home to your children’s creditors or divorces,
and in some states complicate property tax treatment.

For most families, the better options are a revocable trust that passes the house at death, a transfer on death
deed if your state offers one, or a well drafted will combined with clear guidance and sufficient liquidity to allow
children to buy each other out if some want to keep the home and others do not.

Costs, Trade offs, and Getting Unstuck
No planning option is perfect. A will is simple and relatively inexpensive, but it leaves your house in the probate
system and provides little protection from long term care costs or creditors. A revocable trust avoids probate and
keeps things private, but does not protect you from your own creditors or Medicaid. An irrevocable trust can
protect, but at the price of control and flexibility.

When people ask how much it costs to have an estate planning attorney involved, what they are really asking is
whether the peace of mind and structure are worth the Comprehensive Estate Planning Attorney Near Me initial
outlay. From years of watching families handle estates with and without prior planning, I can say that the cost of
professional advice is usually far less than the financial and emotional cost of cleaning up problems later.
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If your primary concern is “Is my will enough to protect my house?”, the honest answer is: it depends on what you
want to protect it from. If you are only thinking about making sure that your chosen people inherit it someday, a
will may be adequate, especially when paired with sound account titling. If you are worried about probate delays,
family conflict, creditor risk, or long term care costs, you will almost certainly need to look beyond a simple will and
into comprehensive estate planning with trusts and beneficiary strategies that match your specific situation.

The best way forward is usually a real conversation with a professional who can ask detailed questions about your
assets, your health, your family dynamics, and your goals. A one size fits all answer from the internet cannot do
that. Your house is likely one of the largest pieces of your financial life; it deserves a plan that treats it that way.
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